NON DISCLOSURE AGREEMENT

THIS AGREEMENT is made the XXXXXXXX 2009

BETWEEN: 

(1) XXXXXXXXX
(2)  WARWICK DESIGN CONSULTANTS LIMITED a company incorporated in England and Wales under company number 2366945 and whose registered office is at 12 Waterloo Park, Bidford on Avon, Warwickshire, B50 4JG, UK

DESCRIPTION OF THE PERMITTED PURPOSE

For the mutual benefit of both parties, certain information of a confidential nature may have been and will be exchanged between the parties in connection with discussions relating to a XXXXXXXX product. ("the Permitted Purpose"). 

NOW IT IS AGREED as follows:

1. DEFINITIONS 
1.1 In this Agreement the following words are to have the following meanings except where the context otherwise requires:

"Confidential Information"
means all information disclosed by the Discloser to the Recipient in connection with the Permitted Purpose, including without limitation, specifications, designs, drawings and other technology, in all forms of media which is marked confidential or which ought reasonably to be regarded as confidential

“Discloser”
means the party disclosing the Confidential Information, including its Representatives

“Recipient”
means the party receiving the Confidential Information, including its Representatives

“Representative”
means the officer, employee, sub-contractor, seconded staff, agent, consultant and collaborator or professional advisor of the relevant party

2. OBLIGATIONS OF THE RECEIVING PARTY
2.1 In consideration of the mutual obligations set out in this Agreement, the Recipient undertakes to the Discloser that for the term of this Agreement to:

2.1.1 use the Confidential Information exclusively for the Permitted Purpose;

2.1.2 receive and keep the Confidential Information secret and confidential and not disclose such Confidential Information to any third party;

2.1.3 take all necessary precautions to ensure that such undertaking is enforced and is enforceable;

2.1.4 keep separate all Confidential Information and all information generated by the Recipient based thereon from all documents and other records of the Recipient;

2.1.5 not without the Discloser’s prior written consent make any commercial use of or make any commercial gain from the Confidential Information or seek to obtain any protection of the intellectual property contained in the Confidential Information;

2.1.6 not copy or reproduce any or all of the Confidential Information except as is absolutely necessary for the Permitted Purpose and provided always that such copies are clearly marked as confidential;

2.1.7 promptly notify the Discloser if it becomes aware or suspects that an unauthorised person has become aware of the Confidential Information. 

3. EXCEPTIONS 
3.1 Clause 2 shall not apply to Confidential Information which: 

3.1.1 enters into the public domain other than by breach of this Agreement by the Recipient; or 

3.1.2 the Recipient can show was in its possession prior to receipt from the Discloser and where it was not previously acquired by the Recipient from the Discloser under an obligation of confidence; or

3.1.3 the Recipient can show has been developed by or for it at any time without any information disclosed to it by the Discloser; or 

3.1.4 has been obtained by or made available to the Recipient by a source other than the Discloser and that source is not under any obligation of confidentiality or non-use towards the Discloser; or

3.1.5 is identified in writing by the Discloser as no longer proprietary or confidential. 

4. PERMITTED DISCLOSURE
4.1 The Recipient shall be permitted to disclose the Confidential Information to such of its Representatives as is strictly necessary for the Permitted Purpose and shall inform each such Representative of the nature of the confidential nature of the Confidential Information and the Recipient shall procure from each such Recipient, a confidentiality undertaking on terms no less onerous than those contained in this Agreement;

4.2 [Subject to Clause 4.3,] the Recipient shall upon conclusion of the Permitted Purpose, on expiry of this Agreement, or at any other time on the written request of the Discloser, which ever is soonest, immediately return the Confidential Information and any copies of it made by or in the possession of or under the control of The Recipient pursuant to this Agreement, and make no further use or disclosure of any of the Confidential Information. If the Discloser so dictates, the Confidential Information shall be destroyed under the above circumstances.

4.3 [The Recipient may, however, keep one copy of the Discloser’s Confidential Information in its legal adviser’s files.]

5. TERM
The term of this Agreement shall commence on the date of execution of this Agreement and continue for a period of seven (7) years.
6. RESERVATION OF RIGHTS

The Discloser reserves all its rights in the Confidential Information and no rights or obligations other than those expressly herein are granted to or to be implied from this Agreement.  In particular, no licence is hereby granted directly or indirectly under any patent, invention, copyright or other intellectual property right now or in the future owned by the Discloser. 
7. INDEMNITY

The Recipient will indemnify the Discloser and hold the Discloser harmless against all claims, costs, losses or expenses resulting from any breach or non-performance by the Recipient of any of its obligations under this Agreement.

8. LIMITATION OF LIABILITY OF DISCLOSING PARTY
The Discloser gives no warranties in relation to the Confidential Information disclosed by it under this Agreement and in particular (but without limiting the foregoing) no warranty or representation, express or implied, is given by The Discloser as to the accuracy, efficacy, completeness, capabilities or safety of any materials or information provided under this Agreement.

9. REMEDIES

Without affecting any other rights or remedies that any party may have, the Recipient acknowledges and agrees that damages would not be an adequate remedy for any breach by the Recipient of the provisions of this Agreement and that the Discloser shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of the provisions of this Agreement by the Recipient, and that no proof of special damage shall be necessary for the enforcement of this Agreement.

10. GENERAL
10.1 This Agreement will be binding on and ensure for the benefit of the successors of the parties but neither the rights nor the obligations of either party may be assigned, transferred, sub-contracted or otherwise disposed of in whole or in part without the prior written consent of the other party.

10.2 This Agreement shall not be varied or cancelled unless such variation or cancellation shall be expressly agreed in writing by a duly authorised representative of each party.

10.3 If any of the provisions of this Agreement is found by a court or other competent authority to be void or unenforceable in whole or in part then such provisions or the relevant parts of them shall be deemed to be deleted from this Agreement and the remaining provisions or the remainder of the provisions in question shall continue in full force and effect.

10.4 Failure by the Discloser  to enforce any right conferred by this Agreement shall not be deemed to be a waiver of any such rights nor operate as a bar to the exercise or enforcement of any other right on any later occasion.

10.5 Nothing in this Agreement shall create any rights for third parties under the Contracts (Rights of Third Parties) Act 1999.  This does not affect any right or remedy of a third party which exists or is available apart from that Act.

10.6 The construction, validity and performance of this Agreement shall be governed by the laws of England and Wales.  Each party irrevocably agrees that the Courts of England and Wales shall have exclusive jurisdiction in relation to any claim, dispute or difference in connection with this Agreement and any matter arising from it.

AGREED by the Parties through their authorised signatories: 

Signed by:

For and on behalf of XXXXXXXXXX
For and on behalf of Warwick Design Consultants Limited 

Signature:  


Signature:  

Print name:  


Print name:  

Job Title:  


Job Title:  

Date:  


Date: 
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